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Course:
03.454

Urban and Community Forestry

Unit 9:
Urban Forest Programs
Lesson 1:

Tree Ordinances and Permits

QCC:
172, 419
Objectives: 

1. Understand the types of tree ordinances.
2.
Describe the keys to successful tree ordinances.

3.
Determine tree ordinance structure.

4.
Understand tree protection and conservation ordinances.
Teaching Time:
1 hour
References:

Urban Forestry Manual. www.urbanforestrysouth.org
Georgia Urban Forestry Council: http://www.gufc.org/ 
http://www.gatrees.org/Resources/Publications/CommunityForests/GeorgiaModelUrbanForestBook.pdf 
Materials and Equipment:

Computer with Internet access

LCD projector

Teaching Procedure

Introduction and Mental Set
One of the more effective tools used by communities to conserve and improve their urban forests is the tree ordinance. Often they are enacted in response to changes from rapid land development. Tree ordinances range in complexity from simple tree replacement standards to more comprehensive ordinances addressing natural resource issues. 


Discussion

1.
A tree ordinance is an important public policy tool that can be used to help achieve the community’s vision for its urban forest. The tree ordinance sets standards and guidelines for managing the urban forest. A tree ordinance can address a variety of issues: 

· Establish a Tree Board or commission 

· Specify standards for planting, pruning, and maintenance 

· Prohibit topping trees 

· Require the licensing of private tree-care firms 

· Require permits for removal of trees 

· Require submission of a tree-protection plan with other site plans 

· Require protection of trees during construction activities 

· Require inspection of tree-protection techniques before, during, and after construction activities 

· Establish landscaping standards for developing properties 

· Establish the principle that trees are part of the city infrastructure 

· Specify cooperation among departments and agencies 

Types of tree ordinances
There are different types of tree ordinances; some are comprehensive while others address only one specific issue. The type of tree ordinance that a community develops reflects issues in that community. 

· Street tree ordinances typically establish standards for managing trees on public property. 

· Tree -protection or conservation ordinances are often enacted in response to rapid land-use changes that resulted in the loss of trees. These ordinances will often set standards for tree protection or replacement on construction sites. 

· Landscaping ordinances establish standards for landscape design and plant material. 

· View ordinances regulate the planting and removal of trees in certain areas to protect the view. 

	


· Historically significant tree ordinances establish standards for protecting historically significant trees in the community. 

· Exotic or undesirable tree species ordinances establish standards for planting and removing exotic or undesirable species. 

Keys to Successful Tree Ordinances

It is essential that a tree ordinance meet the needs of the community it is being written for. Too often a community will copy an ordinance that was successful in another community and later find that it does not meet its needs. An ordinance may be more flexible if it emphasizes what needs to be done rather than describing “how” to do it. A community that is developing or revising an ordinance can do several things to help ensure success of the ordinance. 

	One of the best references on writing tree ordinances is the "Tree Conservation Ordinances" manual, written by Chris Duerksen, and distributed by the American Planning Association and Scenic America. 


Establish broad base of support
It is extremely important to establish a broad base of support by identifying and involving those in the community interested in urban forestry. Such support will increase the credibility of the tree-ordinance development process. The list of supporters could include people and organizations involved in land development, landscaping, tree care, non-profit organizations, local businesses, local government, universities, utilities, and others. Individual citizens interested in urban forestry can be key players. Try to be inclusive so everyone has a vested ownership in the tree ordinance. Talk with people and find out what problems and concerns they have related to urban forestry. Address these problems and concerns early in the process so they do not continue to be problems in the future. By working with key players you will be able to identify potential resources to help develop the ordinance. 

Become familiar with local government
As stated earlier, learning about the local government – officials and staff; management and administration; roles of commissions, boards, and authorities; budget process; and how local policy is created – is crucial to developing an ordinance that meets the community’s needs. 

History of trees in the community
Knowing what has happened in the past can provide valuable insight into how to proceed to the future. What is the history of trees in the community? Does the community have a tree inventory or management plan? Has there been a previous attempt to pass an ordinance? If so, what were the key issues and why did the attempt fail? Talk with previous Tree Board members about how to successfully develop a tree ordinance. Go to the public library and local planning department to find out if there are any records on the history of trees in the community. 

	


Identify important issues
The community needs to identify what urban forestry issues need to be addressed—a needs assessment. For example, hazard trees, loss of tree cover, and storm water runoff may be issues identified as important in one community. Make sure all the key players have an opportunity to identify issues. The “Purpose” section of the ordinance will be based on these issues. 

	


Political, economic, and market forces
The political, economic, and market forces in the community are also important. What is the political climate in the community? In many communities, ordinances are enacted because of citizen pressure on elected officials. In some communities the economic and market forces are driving developers toward more natural-resource-sensitive development. In these communities, ordinances might just provide the developer with the incentive to incorporate tree protection into the overall planning process. A tree ordinance also puts all developers on the same playing ground because it requires uniform application.

Find out what legal issues are important
Before a community starts developing a tree ordinance, it is essential that the Tree Board, local government, or legal advisor look into the legal aspects. A good understanding of the legal issues is important because the validity of several sections in the ordinance, such as the purpose, authority, definitions, standards, and enforcement, may be tested in court. If this happens, the test may be related to enabling legislation or the issue of “taking.” 

· Enabling legislation
A community may need authority or enabling legislation from the local or State government to develop and enforce tree activities.  Enabling legislation gives a community police power to protect the health and welfare of the citizens. A community can rely on different types of State enabling legislation to implement a legal tree ordinance. For example, most States have laws protecting environmental conditions, such as soil conservation, water quality, and wildlife habitat and land-use activities, such as planning and zoning. Some states even have specific legislation enabling communities to adopt tree ordinances. 

· “Taking” issue
“Taking” refers to the constitutional right to own property and not have that property “taken” for public use without compensation. Ordinances may impact what property owners can and cannot do on their land; therefore, the issue of “taking” needs to be considered when developing an ordinance. 

Determine how the ordinance is going to work
A key consideration in developing a tree ordinance is determining how the ordinance is going to work. Look for ways to integrate the ordinance into existing local government regulations. For example, a tree protection ordinance could be linked to the land-development permit and rezoning process.

	


Develop administrative standards, as a separate document
Administrative standards can be a separate document that is referenced in the local ordinance code, assuring that an administrative approach instead of a regulatory approach will be used. Administrative standards allow the local government, such as the urban forester or arborist, the flexibility to negotiate what measures need to be taken. An advantage to administrative standards is that they allow for flexibility and negotiation.

	A tree ordinance needs to be flexible to allow for negotiation and compromise. 


Monitoring
The ordinance needs to be monitored or reviewed regularly to make sure it is accomplishing its original intent. 

· Is the ordinance too comprehensive or complicated? 

· Can adjustments be made to make it more effective? 

· Are there any enforcement problems that need to be modified? 

· Has the ordinance had a positive or negative impact on economic land development in the community? 

Ordinance Structure
Ordinance structure refers to the content and organization of the ordinance, such as purpose, definitions, and enforcement. Listed below are examples of sections that may be found in an ordinance. 

	The ordinance needs to be structured to best accomplish the community’s intended goals.

The Georgia Forestry Commission has created a Tree Ordinance Development Guide Book.  Its purpose is to assist in developing a tree ordinance for your community.  Click on this link or paste it into your browser to view.

http://www.urbanforestrysouth.org/pubs/pbcont/CS-919.pdf


Purpose
This section states why the community values trees, the benefits they provide, and what the ordinance is trying to accomplish. This section needs to be based on enabling legislation to prelude its legality being tested. For example, a community may base their purpose on  “trees improving water quality and reducing soil erosion” if there is enabling legislation related to erosion control and water quality. 

Authority
This section of the ordinance states what legal authority the local government has to adopt a tree ordinance. Usually, the legal authority can be set by State and/or local legislation. Some ordinances have been invalid because they did not have the legal authority to be established.

Applicability
This section specifies who and what activities must comply with the ordinance. For example, the ordinance may apply to all activities on public property or all activities that require a land-disturbance permit. This section should also spell out any exemptions to the ordinance. For example, small residential lots and agricultural areas may be exempt from complying with the tree ordinance. 

Definitions
This section defines the terms used in the ordinance. It needs to be considered carefully to assure clarity because definitions may be a factor in a court case. 

Creating and establishing a Tree Board
Some tree ordinances will include a section establishing a Tree Board or commission. Often the Tree Board’s duties and responsibilities, terms of office, and other relevant information are included in this section. 

Standards
This section of the ordinance describes the minimum standards required to comply with the tree ordinance. There are many different types of standards that can be used in tree ordinances, some of these are described in Table 2. The standards selected should be based upon the issues and needs in the community. 

	Look at tree ordinances from other communities to see how they have written their standards. 

Click on this link or copy it into your browser for an example tree ordinance from Atlanta, GA.


" 

http://www.urbanforestrysouth.org/ordinances/File/ATLTreeShrubOrd.pdf





Table 2. Descriptions of some of the general standards that may be used in tree ordinances 

	Standard 
	Description 

	Tree planting 
	These standards typically describe how to prepare the planting area, planting techniques, and post-planting procedures.

	Tree care
	These standards cover activities that will improve tree health and protect trees from construction damage, such as pruning, fertilization, mulching, and watering. Techniques to prevent soil compaction and reduced aeration are also covered.

	Tree species
	These standards state what species should and should not be planted in a given situation.

	Tree selection 
	Tree selection standards describe how to select healthy tree stock.

	Transplanting 
	Transplanting standards describe procedures on how to transplant trees.

	Tunneling for utilities
	These standards describe requirements for utility installation and maintenance near trees, and suggest alternatives to trenching through roots such as tunneling. 

	Aeration system 
	These standards describe how to determine if an aeration system is needed and includes instructions on how to install a system.

	Design 
	The design standards can require that a tree protection plan be submitted with the land-development permit. These standards are often linked to the land-development process.

	Minimum tree coverage or replacement 
	A minimum tree coverage requirement could be measured as canopy cover, number of trees per acre, or minimum basal area (square foot of tree area measured cross section at diameter at breast height) of trees per acre. 

	Encroachment 
	Encroachment standards can include techniques to be used during clearing, trenching, and grading to prevent damage to the protected root zone.

	Landscape strip and buffer 
	These standards list requirement for landscape strips and buffers, such as widths of strips, curb stops, parking lot landscape islands, species selection, and percent coverage in trees. 

	Special 
	Special standards can apply to unique characteristics of a site, such as a vegetative buffer along a stream tributary within the property boundaries.


Enforcement
This section describes how the ordinance is going to be enforced. It should include information on who is responsible for the enforcement, define what constitutes a violation, and describe the process for issuing fines, penalties, and appeals. The appeals process should allow flexibility, negotiation, and compromise. 

Effective date
This section establishes the date when the ordinance goes into effect. The ordinance will be effective in its current format until revised. 

Conflicts and severability
This section addresses how the tree ordinance relates to other ordinances in the community. For example, if the tree ordinance were in conflict with a traffic safety ordinance, this section would describe which ordinance prevails over the other. The severability section assures that if one section of the ordinance is disallowed through court process, that section stands alone and doesn’t void the entire ordinance. 

Tree Protection or Conservation Ordinances
Currently, the demand to enact tree-protection or conservation ordinances is at an all time high in the South. When helping a community develop a tree-protection ordinance, certain issues should be considered. 

Integrate the ordinance into existing local government regulations
When developing a tree-protection or conservation ordinance, look for ways to integrate the ordinance into existing local government regulations, such as the land-development and rezoning processes. 

	


· Land-development permit process
If the tree ordinance is linked to the land-development permit process, the property owner will need to comply with the tree ordinance in order to obtain the land-development permit. As part of the overall land-development/disturbance permit process, the tree ordinance can require that a tree-protection plan be submitted with the other site plans required to obtain a land-development permit. Comparing and/or integrating the tree-protection plan with the other site plans, such as the utility and grading plans can adjust site plans adjusted to actively protect the trees. 

	


· Planning and rezoning process
Linking the tree ordinance to the planning and rezoning process allows tree protection to begin early in the design stage of the project. For example, the tree ordinance may require property owners to comply with the tree ordinance as a condition of rezoning a property. Or, if the ordinance were concerned with establishing and maintaining street trees, subdivision regulations could prescribe construction standards including roads and rights-of-way, and appropriate locations for both utilities and trees to prevent costly re-design. 

Tree replacement standards
Historically, tree protection ordinances have established requirements for tree replacement based on preexisting site conditions; for example, a diameter-inch of tree must be replaced for every diameter-inch lost. However, a standard based on preexisting site conditions is not recommended because this system breaks down when applied to heavily wooded sites or sites totally devoid of trees.  A preferred method may be to establish minimum tree coverage standards (presented in table 2). Minimum tree coverage can be based on what is necessary to begin restoring ecological function, such as control of storm water runoff. These standards can be applied with flexibility when working with developers in deciding which trees to protect and where planting might be more appropriate. 

Compliance and enforcement
There are various ways to ensure compliance with a tree protection ordinance:

· Permit process
The permit process is the first and best way to ensure compliance. For example, if the developer does not comply with the ordinance, the building permit will not be issued. The permit process can also regulate the removal, planting, and pruning of trees on public or private property. 

· Certificate of occupancy
The ordinance can require that the project meet the ordinances minimum standards before a certificate of occupancy is issued on newly constructed buildings. 

· Performance bonds
A developer is sometimes required to post a bond to ensure compliance with the tree ordinance. Bonds are particularly useful when the developer is ready to occupy a building, but it is not planting season. A bond is issued in lieu of planting until planting season. Sometimes performance bonds are used to ensure survival of newly planted trees for a specific period of time, for example 2 years. 

· Stop-work orders
Many communities have the authority to temporarily rescind permits or stop development if a developer is in violation of an ordinance. Such stop-work orders can be costly to the developer and so they can be an effective enforcement tool. Generally stop-work orders are used as a last resort before using legal enforcement. 

· Legal enforcement
Legal enforcement is where a developer is issued a citation for non-compliance or violation of a tree ordinance. These violations are generally treated as misdemeanors and result in fines by the court. Usually, the fines go to the court but occasionally they go to the urban forestry program. Although the courts do offer legal enforcement, this last resort effort usually accomplishes little for the urban forest. Even when it gets to this point, it is better to negotiate a resolution outside of court. 

Summary

Tree Ordinances are a vital part of a community’s effort to keep their city from becoming a “concrete jungle.”  Find out if your community has a tree ordinance and obtain a copy.

Evaluation

Written test
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